involvement. In other words, these sanctions should be considered as 'government measures,' not just mere private voluntary actions. The major China's excuse is that there were no government orders or delegation, and thus, these actions are taking place unofficially. 4 According to the GATS, the measures are defined as "any measure by a Member, whether in the form of law, regulation, rule, procedure, decision, administrative action, or any other form." 5 In this case, there are significant circumstantial evidences to prove the Chinese government's involvement in trade retaliation. There were verbal instructions by the China National Tourism Administration ("CNTA") to suspend sales of tour tickets to South Korea on March 2, 2017.
6 Furthermore, the CNTA also gave a written instruction to cancel group tours departing after March 15, and non-compliance of this order was subject to fines and travel agencies' licenses could be revoked. 7 Once it is proven that these restrictive measures were carried out by the Chinese government, it is highly likely to rule that travel banning is inconsistent with Model 2 Commitment in GATS because it has breached the market access (Article XVI) and national treatment (Article XVII) rules. Indeed, China has promised to make full commitments in Mode 2, and it covers the supply of a service through consumption abroad in the territory of one Member to the service consumer of any other Member. In this case, the Chinese government restricts that a service consumer (i.e. Chinese citizens) moves into another Member's territory (i.e. South Korea) to obtain a service (travel), and thus, China hinders market access of travel services, and treats South Korea less favorable than others.
Moreover, China appears to violate national treatment obligation in Mode 3 Commitment under retailing services by boycotting Lotte stores, in particular. Mode 3 refers to commercial presence in the wholesale and retailing trade, and it covers the service provided by a locally-established affiliate, subsidiary, or representative office of a foreign owned (i.e. South Korea) within other Member's territory (i.e. China). According to the GATS, China is obliged to grant South Korean's suppliers treatment no less favorable than that extended to its own service suppliers unless otherwise indicated in the schedule. Again, it has to be clearly proven that this boycotting was ordered directly or indirectly by the Chinese government, not by Chinese citizens' voluntary actions.
China might want to invoke the security exception clause (Article XIV) to justify its measures. However, it is unlikely to be justified because deployment of THAAD was designed to protect against threats and attack from North Korea, not to attack China. In principle, exception clauses have been narrowly construed. It should be noted that both parties agreed to liberalize the travel agencies in KoreaChina FTA.
Since dispute resolution must start with consultation and as such adjudications must be the last resort. Therefore, both China and South Korea need to ease THAAD tensions amicably first.
